FAMILY AND MEDICAL LEAVE ACT (FMLA) POLICY
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All eligible employees are entitled to Family Care and Medical Leave in accordance with state and federal laws.

Eligible Employee:  Any employee who has been employed by the Cal Poly Corporation (CPC) for at least 12 months and has worked at least 1,250 hours during the 12 month period preceding the commencement of the leave.

Qualifying Purposes for Taking Leave:  Employees are entitled to FMLA:

· to care for a child following birth or placement with the employee for adoption or foster care (leave must be concluded within 12 months of the birth or placement),

· to care for the employee’s spouse, child or parent who has a serious health condition, 
· if the employee is unable to perform the essential functions of his or her own job because of the employee’s own serious health condition,
· if the employee has a spouse, parent or child who is on or has been called to active duty in the Armed Forces and they experience a “qualifying exigency” and, 

· to care for a spouse, parent, child or next of kin who incurs a serious injury or illness on active duty in the Armed Forces

Covered Family Members:  FMLA may be taken to provide care for a:

· Child:  A biological, adopted, foster or step-child, legal ward, or child to whom employee stands in loco parentis, normally under the age of 18, unless the child is incapable of self care because of a mental or physical disability.

· Parent:  Employee’s parent or parent in loco parentis, but not a parent-in-law.

· Spouse:  Husband or wife as defined or recognized under state law (California does not currently recognize domestic partners or common law spouses).

Serious Health Condition:  Illness, injury, impairment, or physical or mental condition that involves:

· inpatient hospital care (i.e., an overnight stay)

· continuing treatment by a health care provider

Length of FMLA Entitlement:  The maximum leave is 12 weeks in a 12-month period.  The 12-month period is calculated on a forward rolling basis, i.e., the period measured forward from the date the employee’s first FMLA leave begins.  Federal and state leave entitlements run concurrently except in the case of pregnancy.  The FMLA leave of absence of a temporary employee terminates upon expiration of that employee’s temporary appointment.  The leave is extended to a maximum of 26 weeks for employees who need to care for an immediate family member that is injured in the course of duty.
Effect of Paid Leave on FMLA:  Any paid leave for a qualifying purpose is counted toward the FMLA maximum limit.  Also, prior to beginning unpaid leave, an employee must exhaust his/her personal holiday and any accumulated vacation and CTO leave credits.  Sick leave must be used for leaves taken because of the employee’s own serious health condition.

Integration of Other Leaves & Disability Benefits with FMLA:  Most leaves for purposes which qualify for FMLA must run concurrently with FMLA and will count against the employee’s FMLA entitlement.  This includes Medical Leaves of Absence (MLOA), non-industrial disability (NDL), Workers’ Compensation, and leaves due to pregnancy under a MLOA.  Under state law, however, the disability period of a pregnancy leave will not be counted against the state 12-week entitlement.

FMLA Taken on an Intermittent or Reduced Work Schedule Basis:  For intermittent FMLA leave or FMLA leave on a reduced work schedule, there must be medical requirement for the leave (as distinguished from voluntary treatments and procedures) and such medical need must best be accommodated through an intermittent or reduced work schedule.  Therefore, leave for a serious health condition must be permitted on either an intermittent or reduced work schedule when medically necessary, however, leave for birth or placement or a child may not be taken on an intermittent or reduced work schedule.  Employees needing intermittent FMLA or a reduced work schedule must try to schedule leave to avoid disrupting the CPC’s operations.  With a reduced work schedule, only the amount of leave actually taken will be counted against the maximum leave entitlement on a pro-rated basis.  For example, if a full-time employee is medically required to work a half-time work schedule, then the employee would be using only half a week of FMLA leave during such reduced work schedule week.  In this case, the 12-week entitlement would become 24 weeks at half-time.  The minimum duration of intermittent leave shall be 2 weeks except for the employee’s request for up to 2 occasions of shorter leave periods.

If Both Spouses are Employed by the Cal Poly Corporation:  The employer may limit the aggregate amount of leave available to both spouses to 12 work weeks during any 12 month period if the leave is taken for the birth of a child or the placement of a child for adoption or foster care.  It does not apply to leaves requested because of a serious health condition of the employee or the employee’s child or spouse.  For example, if each spouse took 6 weeks of leave to care for a healthy, newborn child, each would remain eligible for an additional 6 weeks as a result of a personal illness or to care for a seriously-ill child or parent.

Intermittent or Reduced Work Schedule for Exempt Employees:  There is a special exception to the Fair Labor Standards Act (FLSA) rules for family and medical leave.  An exempt employee may use intermittent or reduced work schedule leave during a FMLA, except as noted above.

Continuation of Benefits during FMLA:  If an employee has insurance benefits, these benefits will continue during both the paid and unpaid portions of FMLA leave.  During paid leave, benefits continue automatically.  During the unpaid portion, special payroll and accounts receivable processing is required to initiate the continuation of benefits.  If the employee does not return from FMLA, the CPC may recover premiums paid during the unpaid leave under certain circumstances.

Effect of FMLA Leave on Other Benefits:  Regular employees do not earn seniority toward vacation or earn vacation, sick, or holiday pay while on unpaid portions of FMLA and it may affect lump sum merit increases.

General Guidelines for Employee Notification to the Cal Poly Corporation:  An employee expecting a new child (either by birth or placement) should provide at least 30 days notice to the CPC before commencement of the leave.  However, if the leave must begin in less than 30 days, the employee must provide as much notice as possible.

An employee who takes a foreseeable leave based on planned medical treatment must make a reasonable effort to schedule the treatment, subject to the health care provider’s approval, so as not to unduly disrupt the CPC’s operations.  The employee should provide at least 30 days advance notice; if that is not possible, the employee must provide as much notice as possible.

If the FMLA leave is not foreseeable, the employee should inform the CPC Human Resources office within five days of learning of the need for the leave.

General Guidelines for Medical Certification:  The CPC may require a medical certification from an employee seeking leave for the serious health condition of either the employee or a family member.  Certification may be required within 15 calendar days of requesting the information.  If the employee does not comply, the CPC may delay approval of the leave until the requirement is met, unless it is not practical for the employee to comply.  Subsequent re-certifications may be required on a reasonable basis for no more frequently than every 30 days.

Certification from a health care provider:  The CPC can require some or all of the following to be certified from a health care provider as defined by law:

· the date on which the condition commenced

· the probable duration of the condition

· appropriate medical facts regarding the condition

· a statement that the employee is needed to care for the family member (if applicable)

· a statement of the medical necessity for an intermittent leave or reduced work schedule

· an estimate of the employee’s work schedule

· the expected dates and duration of treatment.

The CPC can require the employee to obtain a second opinion from another health care provider (at CPC expense) prior to granting FMLA.  If the first and second opinions differ, the CPC may require a third opinion (CPC-paid) from a health care provider selected jointly by the employer and employee.  The third opinion is final and binding.  A “fitness for duty” certificate is required prior to return if the leave is due to the employee’s own serious health condition.

Employee Reporting Requirements:  The CPC can request an employee to report periodically on his/her status and intention to return to work.

Rights to Reemployment:  An employee on FMLA is entitled to return to the same position or another position with equivalent benefits, pay and conditions of employment.  The employee on leave has no different rights than if he/she were actively at work; therefore, the CPC may be able to deny reinstatement if the job were eliminated due to layoff.  

Reinstatement may be denied if the employee is a “key employee” and reinstatement will cause substantial and grievous economic injury to the operations of the CPC.  A “key employee” is defined as an employee who is among the highest paid ten percent of the CPC’s employees who are employed within a 75 mile radius of the employee’s worksite.  If this occurs, the CPC will notify the employee in writing of its determination.

Employees who do not return to work immediately upon the expiration of an approved leave will be considered to have voluntarily terminated from the CPC.  For further Information call CPC Human Resources at (805) 756-1121.  
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